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AALU Bulletin No:  10-35 March 30, 2010 

Subject: House Passes Jobs Act That Includes Minimum 10-Year GRAT 
Term Requirement as Revenue Raiser 

 
Major References:    Section 307 of H.R. 4849: The "Small Business and Infrastructure Jobs Tax 

Act of 2010" and JCX-13-10 (Joint Committee Description)
 
Prior AALU Washington Reports: 10-31; 10-15; 09-50 
 
MDRT Information Retrieval Index Nos.: 7400.023 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

As noted in our Bulletins Nos. 10-15 and 09-50, both of President Obama’s budget 
proposals for FYs 2010 and 2011 contained proposed modifications to certain estate and 
gift tax provisions, including a proposal to require a minimum 10-year term for “grantor 
retained annuity trusts” (“GRATs”). The 10-year GRAT proposal is now also contained as 
a revenue offset in H.R. 4849, the “Small Business and Infrastructure Jobs Tax Act of 
2010,” which was passed by the House of Representatives by a vote of 246-178 on March 
24, 2010.  The bill originally was introduced by House Ways and Means Committee 
Chairman Sander Levin (D-MI) on March 16, 2010 and was reported to the floor of the 
House by that Committee on March 17.  A “Manager’s Amendment” (not affecting the 
GRAT provision) was offered on March 22, 2010, and is reflected in the final version of 
the bill. 

The GRAT proposal (section307 of the bill) is the second largest revenue raiser in 
the bill, after limitations on treaty benefits. It is expected to raise approximately $4.45 
billion over the next 10 years.  

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-35A.pdf
http://www.aaluwr.org/majorrefs/Ref10-35A.pdf
http://www.aaluwr.org/majorrefs/Ref10-35B.pdf
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The principal purpose of the bill is not, of course, the GRAT provision.  It is instead aimed at 

providing small business tax relief and infrastructure incentives. Thus, the bill would provide for a 
temporary exclusion of 100 percent of gains on qualified small-business stock acquired before January 1, 
2012.  The bill would also extend “Build America Bonds” through June 30, 2013, and would allow for the 
new markets tax credit to offset alternative minimum tax liability.  

The bill also limits penalties for failure to disclose certain reportable transactions to 75 percent of 
the reduction in tax reported or that would result if the transaction were respected for federal tax purposes.  
It requires the Commissioner of Internal Revenue to report by December 31, 2010, and then annually to the 
House Committee on Ways and Means and the Senate Committee on Finance on penalties relating to tax 
shelters and reportable transactions.  (See our Bulletin No. 10-31.) 

With respect to the GRAT provision, Section 2702 of the Internal Revenue Code provides that, if an 
interest in a trust is transferred to a family member, the value of any interest retained by the grantor is 
valued at zero for purposes of determining the transfer tax value of the gift to the family member(s). This 
rule does not apply if the retained interest is a “qualified interest” - i.e., a fixed annuity or unitrust interest, 
as defined in applicable Treasury regulations.  A grantor retained annuity trust - or GRAT - is one such 
qualified interest, and current law prescribes no particular minimum or maximum length of term for a 
GRAT. 

GRATs have proven to be a popular and efficient technique for transferring wealth while minimizing 
the gift tax cost of transfers, providing that the grantor survives the GRAT term and the trust assets do not 
depreciate in value.  Taxpayers have become adept at maximizing the benefit of this technique, often by 
minimizing the term of the GRAT (thus reducing the risk of the grantor’s death during the term), in many 
cases to 2 years, and by retaining annuity interests significant enough to reduce the gift tax value of the 
remainder interest to zero or to a number small enough to generate only a minimal gift tax liability. 

The bill requires, in effect, that there be some downside risk in the use of this technique by 
imposing the requirement that a GRAT have a minimum term of 10 years (a number that appears to have 
been chosen because it is the same as the 10-year minimum term of so-called “Clifford” trusts that were 
created on or before March 1, 1986).  Although a minimum term would not prevent “zeroing-out” the gift 
tax value of the remainder interest, it would increase the risk of the grantor’s death during the GRAT term 
and the resulting loss of any anticipated transfer tax benefit.  This loss would presumably be the Treasury’s 
gain to the tune of approximately $4.45 billion over the next 10 years. 

We will continue to monitor the progress of this GRAT proposal, which would apply to transfers 
made after the date of enactment.  H.R. 4849 was referred to the Senate Finance Committee on March 26, 
2010. 

Any AALU member who wishes to obtain a copy of the H.R. 4849 and/or JCX-13-10 may do so 
through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 
website at www.aalu.org, enter the Member Portal and select Current Washington Report for linkage to 
source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 
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In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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